Royalties Paid to Non-Resident Aliens (Tax Withholding and Reporting)

Completed by:
Jose A. Carus, Jr. (UW-Madison, Tax Compliance Manager)

Updated:
7/25/2003

Background

Income from royalties are considered “Fixed or Determinable Annual or Periodical Income (FDAP)” by the IRS (please refer to Publication 515 under the section on Fixed or Determinable Annual or Periodical Income (FDAP)(http://www.irs.gov/pub/irs-pdf/p515.pdf).  FDAP is non-personal passive income.  For example, royalties, interest, etc.)  For FDAP income the IRS requires the following:

· Withholding of 30% tax rate unless a tax treaty exists (countries with treaties are listed in IRS Publication 515 under Table 1)

· If a treaty exists them a form W-8BEN must be completed in order to take advantage of the treaty benefits.  After completion of the W-8BEN the payor must look at the Publication 515, Table 1 to determine the appropriate reduced rate under the treaty between the U.S. and the recipient’s country.

Completion of W-8BEN

A form W-8BEN is not considered complete without a U.S. Taxpayer Identification Number (TIN).  This number can be a Social Security Number, an Individual Taxpayer Identification Number (ITIN), or and Employer Identification number (EIN).

· If a person or entity does not have an SSN, ITIN, or EIN then they must obtain one from the appropriate U.S. agency.  For an SSN you need to be employed or have a letter of job offer to apply.  For an ITIN the person needs to be ineligible for an SSN and needs to apply through an IRS Acceptance Agent or an IRS office.

· If no IRS office is available or the person is in a foreign country then they need to apply through the local U.S. Consulate or Embassy.  A person can also apply for an ITIN at an IRS Overseas Post or a U.S. State Department Office.  If the cannot obtain the ITIN through the local U.S. Consulate or Embassy, then we must withhold 30% tax on their royalty payment because the W-8BEN cannot be completed without the ITIN.

Exception to Completing W-8BEN

The exception to the above is if the person wrote the book in the U.S. and is a non-resident alien.  In this case the income from royalties could be considered Effectively Connected Income (ECI) and therefore is taxed at a graduated rate.  For taxing on these people please refer to Publication 515 under the section on Effectively Connected Income.  No tax is withheld on these people if they turn in a completed W-8ECI (with an SSN, ITIN, or EIN) and meet the criteria outlined in Publication 515 under the section on Effectively Connected Income.

