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September 20, 2001

TO:

Agency Human Resource Directors



Agency Employment Relations Specialists
FROM:

Allen C. Cottrell, Director



Bureau of Collective Bargaining
SUBJECT:
Military Activation of Reserve Component Personnel

The tragic events of September 11th, and the response to those events, have raised some questions from agencies as to the military leave provisions impacting on state classified employees.  The purpose of this memorandum is to assist in responding to requests for military leave from those employees.

The primary legislation for military leave is Public Law 103-353 [H.R. 995]; October 13, 1994, otherwise referred to as the UNIFORMED SERVICES EMPLOYMENT AND REEMPLOYMENT RIGHTS ACT OF 1994.  The purpose of the act is stated to be, 

“(1) to encourage noncareer service in the uniformed services 

by eliminating or minimizing the disadvantages to civilian careers 

and employment which can result from such service;


“(2) to minimize the disruption to the lives of persons performing


service in the uniformed services as well as to their employers, their


fellow employees, and their communities, by providing for the prompt


reemployment of such persons upon their completion of such service


under honorable conditions; and


“(3) to prohibit discrimination against persons because of their service


in the uniformed services.”

The act also states that;


“(a) Nothing in this chapter shall supersede, nullify or diminish any

            Federal or State law (including any local law or ordinance), contract,


agreement, policy, plan, practice, or other matter that establishes a 


right or benefit that is more beneficial to, or is in addition to, a right or


benefit provided for such person in this chapter.


“(b) This chapter supersedes any State law (including any local law


or ordinance), contract, agreement, policy, plan, practice, or other

matter that reduces, limits, or eliminates in any manner any right or

benefit provided by this chapter, including the establishment of


additional prerequisites to the exercise of any such right or the receipt


of any such benefit.”

The act defines “uniformed service” as follows:


“(13)  The term ‘service in the uniformed services’ means the performance


of duty on a voluntary or involuntary basis in a uniformed service under


competent authority and includes active duty, active duty for training, 


initial active duty for training, inactive duty training, full-time National


Guard duty, and a period for which a person is absent from a position of


employment for the purpose of an examination to determine the fitness


of the person to perform any such duty.”

Common questions that have been raised for state classified employees include:


Ques. 
How much paid military leave time is an eligible employee



entitled to?


Ans.
30 days (work days) per calendar year (rep and non-rep).


Ques.
Can an employee “carryover” any portion of the 30 day



entitlement not used in a previous year?


Ans.
No.


Ques.
Is this entitlement renewed if at the end of the year, and



beginning of the new year, an employee is on an unpaid



military leave?


Ans.
Yes.  This entitlement is not dependent on an employee’s



pay status.  A new year would begin a new eligibility period.


Ques.
Is there a difference between employees who volunteer for



service and employees who are involuntarily activated?


Ans.
No.  Voluntary and involuntary service are entitled to the 



same benefits under the applicable statutes/rules/contracts.


Ques.
Can the employer ask for verification from an employee requesting



military leave?


Ans.
Yes.  Employers are entitled to verification to determine legitimacy,



e.g., copy of employee’s military orders or other appropriate verification.

Ques.
Are employees entitled to paid time during these leaves?


Ans.
Yes.  Eligible employees “… shall receive base state pay



less the base military pay received for and identified with



such attendance but such reduction shall not be more than



the base state pay.”

Ques.
Do benefits continue to accumulate?


Ans.
During the paid military leave time, benefits would accumulate



based on time in pay status, e.g., sick leave, vacation.

For time on military leave in a leave-without-pay status, benefits                                    would be pro-rated.

Additional specific guidance on the handling of military leave requests from represented and non-represented state employees, and the rights of employees surrounding such leaves, may be found in the applicable state labor agreements:  Department of Employment Relations Bulletin 

number CC-270 & OS-50 dated September 4, 1990;  a subsequent addendum dated January 31, 1991; and a clarification (OS-53/CB-51/CC-283) dated February 11, 1991.  These bulletins are currently in the process of being updated by DER staff to reflect more recent changes in federal and state legislation.  However, the basic guidance in the bulletins may be used, along with the updates referenced in this memorandum, by agency employers.  Wis. Stats., Chapter 230.32 and 230.35 (3) likewise provide information concerning the handling of state employee military leaves, along with Wis. Stats. 40.05 (4g) and 45.50.  State employers are reminded of the provisions of 1999 Wisconsin Act 13 [creating 40.05 (4g) of the statutes] providing eligible state employees with certain rights to the “Payment of Health Insurance Premiums for State Employees Activated For Military Duty in the U.S. Armed Forces.”  State agencies may want to use an agency-wide reporting format for all agency employees making the health insurance option election.  

Questions concerning this memorandum, or any of the cited references, may be directed to:


For represented employees:


Allen.Cottrell@der.state.wi.us, Tel. (608) 267-7240, or

Mark.Wild@der.state.wi.us, Tel. (608) 266-9564.

For non-represented employees:


Paul.Ostrowski@der.state.wi.us, Tel. (608) 267-0343, or


Lynn.Maulbetsch@der.state.wi.us, Tel. (608) 267-5164, or


John.Wiesman@der.state.wi.us, Tel. (608) 266-3381.

cc:
Peter D. Fox, Secretary


James Pankratz, Administrator, DCLR, 

David Vergeront, Chief Legal Counsel, DER

Our mission is “to lead Wisconsin state government’s innovative human resource system

 by recruiting and retaining a talented and diverse workforce to ensure the best service to the public.”


